Rough Draft with Notes


Preservation Maryland Conservation Easement Program
Steps to set up program
1. Prepare draft of recommended program elements for PM board, outlining why the program is needed and how program can be operated. Among program decisions to be made are:

· Will program be marketed as means of bringing in large easement donations in order to pay for administration costs of program?
· What will PM charge for donation (should gather examples of other organizations and their costs; 
· Identify qualified appraisers who are willing to work with PM (have L’Enfant list; must research who others in state use)

2. Check Maryland state statutes
Products/Documents Needed:

· Easement Application: Applicant fills out at start of process; provides PM with all relevant information about applicant and property, serves as initial agreement on the part of owner to notify PM of any potential property sales or changes to circumstances of the owner, if those changes will occur before easement agreement is completed (L’Enfant example in file).
· Donation Procedures: Guide for applicant to understand what steps they must take to apply to PM and to complete easement under IRS regulations. Can be “designed” but black and white for printing from computer (L’Enfant example in file)
· Conservation Easement Deed of Gift: Serves as primary legal document outlining easement conditions; includes Lender Acknowledgment of subordination of its rights to property to the Grantee (PM) (L’Enfant and National Architectural Trust examples in file)
· Property Owner’s Guide: This product will be needed “down the road” as a guide to send to those whose property is under easement and who need to know their responsibilities under the program (L’Enfant example in file), especially when property has changed hands since easement
Donation Procedures

We are pleased that you are considering a conservation easement donation (“easement”) on your property to Preservation Maryland. Before applying you should seek professional advice to determine the particular legal and tax consequences of your easement donation. Preservation Maryland generally requires the use of our standard Deed of Gift. Please review the deed with your counsel so that you fully understand the property rights being donated to Preservation Maryland.
Eligibility
Generally, a property either listed on the National Register or granted Part I Certification (greater than 50 years old and in a registered historic district) is eligible. Preservation Maryland makes final determination on acceptance of all proposed donations.
Physical Condition: Preservation Maryland can not accept easements for properties that have suffered irreversible damage (example, by sandblasting), or have undergone irreversible and unsympathetic alterations, or are likely to develop serious or continuing maintenance problems over time. If the structure displays improper additions, alterations, or maintenance procedures inconsistent with the property's preservation, Preservation Maryland may require some restoration be undertaken by the donor as a condition of acceptance of the easement. An easement may be accepted on a property in its present condition or on a property that the owner plans to rehabilitate, in which case the plans for rehabilitation become part of the easement agreement.

Part I Certification – The Blue Form
This certification formally identifies your property as a “certified historic structure” and qualifies your easement donation for a charitable deduction under the IRS Code. This process may take up to 2 months. As instructed by the blue form you must:

Complete sections 1 through 7.
· In section 1 check “Registered Historic District.”

· In section 2 check the second box “for a charitable contribution for conservation purposes.”

· To complete answers to sections 5&6 you should include a description of your property’s appearance, history and significance.

· For section 7 provide color photos of the whole façade, one of the interior, and one of the rear of the property – preferably printed on 8.5 x 11 paper. 

Send 2 copies of the completed Part I application and supporting documents to: 

Maryland Historical Trust-SHPO
address
The SHPO forwards your application to the Department of Interior and Interior will send its findings directly to you. 

Subordination
The IRS requires that all mortgage lenders subordinate their rights to the rights of Preservation Maryland so that we may effectively enforce the conservation easement in perpetuity. Easement will include a Standard Deed Lender Acknowledgment that the applicant will need to receive from any and all holders of mortgages on the property

Appraisal
In order to determine the value of your donation you should contact a real estate appraiser familiar with historic property appraisals. A specialized appraisal report is required by the IRS Code. Preservation Maryland can provide you with a list of appraisers for your use. Per Federal tax regulations your donation must be completed within 60 days of the date of the appraisal. The owner is also responsible for the cost of the easement appraisal.
Notary
The property owner’s signature must be notarized on the Deed of Gift, page ?? and on the Deed Recordation Form under “Grantor.”

Legal Description
In order to record your gift, you must provide Preservation Maryland with a blank page containing the complete legal description of your property. You can find the description on the title to your property, at the Recorder of Deeds Office, or purchase it on the internet at: http://countyrecords.landata.com/washdc?? The applicant is responsible for the cost of obtaining the legal decsription.
Application
Please complete and sign the Preservation Maryland’s application. A non-refundable fee of $150
 ($200)
 refundable fee of $1000
 is required to cover the costs of application
Costs
In addition to the application fee, the donor is responsible for other costs which may arise from review of the easement document by counsel or if there are changes made after its preparation (at the time of settlement). Other costs inherent in the donation of a easement, and which the donor pays directly, include fees for the appraisal and the property survey (if one is required), and costs of the donor's legal and financial advisors. 
Easement Contribution
In order to accept your property into the program, Preservation Maryland requires that you donate a one-time, tax–deductible fee for the future expenses associated with monitoring and enforcing the easement in perpetuity.  This money is used to support Preservation Maryland’s Easement Enforcement Fund and the program’s operating expenses.
Easement donation fees are as follows:

Donations Completed before June 30:

4.25% of easement value + $500

Donations Completed before September 30:
4
4.75% of easement value + $500

Donations Completed by December 1st:

5% of easement value + $500

Late Donations (accepted on case by case basis):
5% of easement value + $500 (late fee may apply)

Residential easement donation fees are as follows:

Up to $3 million ------------------10% of tax deduction, capped at $30,000

$3.1 million - $3.9 million ------$35,000

$4 million - $4.9 million --------$40,000

$5 million - $6.9 million-------- $45,000

Over $7 million ------------------ $50,000 

  

Commercial easement donation fees are established on a case by case basis with the property owner.

IMPORTANT NOTE ON DEDUCTIBILITY: The cash contribution and the easement donation you make to Preservation Maryland are ordinarily deductible as gifts to a 501(c)(3) organization. Fees associated with services such as appraisal fees, bank fees, or any fee you pay for processing are not deductible as a charitable contribution, though may be deductible under other tax code provisions. Many costs incident to making a charitable donation are deductible from state and federal income tax. The donor should check with his or her tax advisor concerning the deductibility of specific costs incurred in the donation of the preservation easement.
Staff Review

To determine if a property qualifies for conservation easements to Preservation Maryland, applicant will fill out a Conservation Easement Application and return to PM office.
Staff will make a preliminary determination of the property’s eligibility for an easement donation based on the application. A final determination of acceptance will be made following a site visit, internal review and approval by the PM Easement Committee, and receipt of Part I Certification identifying the property as a the site of a “certified historic structure.” 
An applicant will be given the standard PM Deed of Gift and will be instructed to consult with their counsel to review it and other easement materials.
Notification and Settlement
In order for applicant to be able to complete their donation in the tax year of application, completion of settlement should be by reasonable time, both for PM to have adequate administration time, and for applicant to complete the following:

· Application

· Part I Certification (through MHT); may take two months

· Completed and notarized Conservation Deed of Gift with lender(s) subordination

· Notarized Recordation Form

· Completed appraisal by qualified appraiser and completed 8283 Tax Form

· Check for Easement Contribution to PM

· Cope of property’s complete legal description

PM begins process internally upon application (see Staff Review above) and should notify applicant within two weeks of receipt of application to let them know if they believe application should move forward (PM should be able to determine in most cases if property is already within a historic district or is individually listed in the National Register of Historic Places; if not, PM must make preliminary judgment as to property’s eligibility for listing Department of the Interior (see Part I Certification above).

Therefore a deadline of December 1 should be imposed on applicant to have all materials listed above submitted to PM for adequate time to complete approval and closing.
. 

General Easement Info for later Use

(from LPCI website) The Federal government feels that a significant part of America’s history is contained within its architectural legacy. In 1980, Congress passed tax legislation to provide a substantial Federal income tax deduction to owners of historic properties. Qualified owners are those with structures that are contributory to historic districts or individually listed on the National Register of Historic Places.
  
A historic property Preservation Easement is the legal mechanism by which historic property owners can avail themselves of the tax benefits offered by the Tax Reform Act of 1976 and the Tax Treatment Extension Act of 1980 (Public Law 96-541).  Together, these Acts form the basis of the Federal Historic Preservation Tax Incentive Program. This Federal IRS INCOME TAX program encourages qualifying property owners to directly participate in the process of preserving America’s architectural history.  
 
In 1986, the Department of the Treasury issued regulations governing the circumstances under which Preservation Easement donations would be allowable as charitable deductions (Treasury Regulations Section 1.170A-14).  The IRS has subsequently published guidelines stating "that proper valuation of a facade easement should range from approximately 10% to 15% of the value of the property." 
 
IRS Summary
 
FACADE EASEMENT CONTRIBUTIONS 
Prepared by: Mark Primoli
Internal Revenue Service
 
Here we review the potential financial benefits derived from the charitable donation of a facade easement to an organization that is exempt from tax under Internal Revenue Code Section 501(c) (3). A preservation easement is a legal agreement designed to protect a significant historic, archaeological, or cultural resource. In the case of a facade easement, the historic property owner is assured that the building's facade will be maintained, protected and preserved forever.
 
Other qualified conservation easements that could result in a charitable contribution deduction include the donation of a historically important land area or the donation of a historically important building interior easement.
 
The deduction the taxpayer is entitled to is equal to the fair market value of the easement, which is generally the decrease in fair market value of the property caused by the restrictions placed on the property because of the easement.
 
The gift of a facade easement must be made for conservation purposes, such as the preservation of a certified historic structure and must be protected in perpetuity (forever). A certified historic structure is any building, structure or land area which is either: (1) Listed in the National Register; or (2) Located in a registered historic district and certified by the Secretary of Interior as being of historic significance to the district. A structure is certified for purposes of this definition if it is certified either at the time of the contribution or on the due date for filing the donor's tax return for the taxable year of the contribution.
 
Unlike property eligible for the rehabilitation tax credit, the conservation easement donation can be from a structure that is used for either business or non-business (i.e. personal residence). If the historic structure is not visible from a public way, the terms of the easement must permit regular viewing by the general public of the historic characteristics and features of the property to the extent such viewing is consistent with the nature and condition of the property.
 
A special rule applies for contributions of interests in real property subject to a mortgage. No charitable deduction is allowed unless the mortgagee agrees to subordinate its rights to the property to the right of the donee to enforce the conservation purposes in perpetuity.
 
Internal Revenue Service Engineers have concluded that the proper valuation of a facade easement should range from approximately 10% to 15% of the value of the property.
 
(See Treasury Regulation 1.170A-14(h).
 
If an individual, personal service corporation, closely held corporation, partnership, or an S-corporation donates and claims a deduction for property valued in excess of $5,000, the taxpayer must obtain a qualified appraisal and attach a fully completed summary of the appraisal to the income tax return. If the donor is an S-corporation or partnership, it must provide a copy of the "appraisal summary" to each partner or shareholder that receives an allocation of the charitable contribution deduction.
 
The "appraisal summary" is a summary of a qualified appraisal that includes the following information:
 
•  The name and tax identification number of the donor.
•  A description of the property in sufficient detail.
•  A brief summary of the physical condition of the property.
•  An account of the manner of acquisition.
•  The cost or other basis of the property.
•  The name, address and tax identification number of the donee.
•  The date the donee received the property.
•  A statement explaining whether or not the contribution was made by
    means of a bargain sale and the amount of any consideration received 
    from the donee for the contribution.
•  The name, address and identification number of the qualified appraiser.
•  The fair market value of the property on the date of the contribution.
•  A description of the fee arrangement between donor and the appraiser.
 
(See Treasury Regulation 1.
What is the Federal Historic Preservation Tax Incentive Program?
Tax legislation was passed by Congress in 1980 to encouraged owners of qualifying historic properties to ensure that these structures are preserved and maintained in an architecturally and historically appropriate manner. The Federal Historic Preservation Tax Incentive Program (Public Law 96-541) encourages owners to make a donation of a Preservation Easement in exchange for federal IRS income tax deductions. A Preservation Easement is viewed by the government as a non-cash charitable deduction.
 
The LPCI Preservation Easement Program allows owners of qualifying properties to claim this tax deduction by donating a preservation easement on the exterior of their property to the Landmarks Preservation Council of Illinois (“LPCI”), a qualified charitable organization.
What is a Preservation Easement? A Preservation Easement is a legal agreement between a property owner and the LPCI to preserve and protect portions of a building's exterior that are visible from the public right of way (i.e., sidewalk or street). The Preservation Easement is granted in perpetuity and recorded at the county office. The basic premise of the preservation easement agreement stipulates that the owner will seek pre-approval from LPCI on any significant exterior change to the outside of the property.
How long does an easement last?
In order for the property owner to be eligible for the generous federal IRS income tax deduction, the tax laws require that the Preservation Easement must run with the land and remain in effect in perpetuity. The easement, in other words, is a permanent attachment to the deed which passes from owner to owner.
 How can I determine if a property is eligible?
To be eligible, the subject property must be in a certified municipal Historic District, a National Register Historic District, or individually listed on the National Register as a "Landmark Property." The property may be residential (single or multi‑family), commercial or industrial.
What are the tax advantages of donating an easement?
A preservation easement donation is recognized as a charitable donation under Internal Revenue Tax Code Section 170(h). Residential easement donations typically fall between 10% and 15% of the fair market value of the property. The donation value is deductible from federal income taxes in the same manner as other non‑cash charitable contributions (such as donating a painting to an art museum.)
Do typical non-cash charitable contributions rules apply to the donation of a preservation easement
Yes. The donation of a Preservation Easement is treated (for tax purposes) as any non-cash charitable contribution. A taxpayer may deduct in one year up to 30% of his or her adjusted gross income. The excess can also be carried over up to five years thereafter, as necessary. The taxpayer can elect to deduct the cost basis of the property, based on the original purchase price, if the taxpayer is making the donation within one year of the purchase of the residence. In this situation, the taxpayer may deduct up to 50% of his or her adjusted gross income. The excess is carried over to the following years (up to five years, as necessary). In either case, the taxpayer must deduct the highest amount possible, per IRS regulations, in the first year and each subsequent year until the entire deduction is used
What changes are allowed to the historic property?
The Preservation Easement does not require that the property remain “frozen in time” but that any outside changes to the visible front and sides of the building need to be architecturally compatible to the original architectural integrity and design of the property. For major exterior changes and expansions, LPCI will work with the owner to ensure that any alterations remain sympathetic and compatible with the architectural character of the original structure. Inside changes to a property are allowed. Routine maintenance projects do not require LPCI’s review. However, switching/ changing exterior materials (roofing, siding, windows), adding new additions, demolitions, and alterations to historically important parts of the protected sides, do need pre-approval from LPCI.
)From Historic Santa Fe Foundation(
What Are the Advantages Of A Historic Preservation Easement?

 
It allows the property to remain in the ownership of the easement donor, who can live in it, sell it, or pass it on this his or her heirs;

Under certain conditions, it provides income and estate tax benefits and helps ensure that the property will not have to be sold to pay estate taxes;

It is a flexible preservation tool that can be written to meet the financial and personal needs of the property owner and his or her family while providing long-term protection for the property’s historic and architectural features;

It is a permanent, remaining force even if the property changes hands;

Enforcement and monitoring of the easement become the responsibility of the HSFF; and

An easement can be donated by means of a will, with the potential for reduced estate taxes, and the terms of the will can be amended in response to the owner’s changing financial or personal needs.

 
From SF Archit Herit Found
What are the advantages of a Preservation Easement? 
The principal benefit of the donation of a preservation easement is the guaranteed permanent protection of historically and architecturally important buildings. However, in addition to the satisfaction of contributing to the preservation of the community's architectural heritage, donors also enjoy substantial Federal and State income tax benefits for qualifying donations by treating the value of the easement as a charitable contribution.
� From Hist Pres league of Oregon web site


� (From Hist Pres league of Oregon) The Historic Preservation League of Oregon maintains an endowment fund to pay for the ongoing costs of monitoring, inspecting, enforcing, and administering of its preservation easements into perpetuity. Donors of preservation easements are required to contribute to this fund at the time of settlement. The amount of the contribution is negotiated on an individual basis, but is generally calculated to be the lesser of the following two values: a) 1% of the entire property's appraised value or b) 10% of the easement's appraised value. In all cases, the minimum contribution for private properties is $5,000 per property, exclusive of ot


� (from Preservation Alliance of West Virginia, Inc. The easement donor pays a $200 processing fee to PAWV when application is accepted. The donor is responsible for all legal fees and will be charged a monitoring fee for routine inspections.


� National Architectural Trust’s application fee


� L’Enfant Trust fee schedule


� Landmark Preservation Council of Illinois rates; the National Architectural Trust charges 10% of the appraised value of the easement








